
SWANZEY ZONING BOARD MEETING  
November 18, 2019 

 

AGENDA 
             

 

The regular meeting of the Swanzey Zoning Board of Adjustment will be held on Monday, 
November 18, 2019 at 7:00 p.m. at Whitcomb Hall, 17 Main Street, Swanzey. The agenda is 
as follows: 

 
A. Minutes 

1. August 19, 2019  
 
B. Public Hearings 

1. Variance Application. Gwen Martin and Devon Rios request to grant a Variance 
from Section XI, Article B.1 of the Zoning Ordinance to allow for the expansion 
of a non-conforming residential dwelling located at 11 Elm Street. The subject 
property is located in the Residence District and is shown at Tax Map 18, Lot 
205. 
 

C.   Discussions/Other Business  

 1. New Hampshire Housing Appeals Board 

 2. Other business as may be required 
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Town of Swanzey, New Hampshire 

Swanzey Zoning Board of Adjustment 
Meeting Minutes – August 19, 2019 

 
Note:  Draft Minutes are subject to review, correction and approval by the Board. Review and approval of Minutes 
generally takes place at the next regularly scheduled meeting of the Board. 
 
A meeting of the Swanzey Zoning Board of Adjustment (ZBA) was called to order at 7:05 p.m. by Chair 
Keith Thibault. Present were Chair Thibault, Bob Mitchell, Bryan Rudgers, Bill Hutwelker, Alternate Adam 
Mulhearn, and Ashlee Crosby, Recording Secretary.  Also present was Director of Planning and Economic 
Development, Matthew Bachler.  
  
Absent:  Alternate Eric Kallio, and Alternate Marty Geheran 
 
Others Present:    Polly Knowles, Rick Cataldo, Vernon and Juli Langley 
 
MINUTES:   

• The Minutes for Meeting July 15, 2019 were considered and motion was made by Mitchell to 
approve the Minutes as presented. There was a second by Rudger and no further discussion. All 
were in favor.  Motion passed.  

 
PUBLIC HEARINGS 
Special Exception Application 
Polly Knowles has requested a Special Exception for an accessory building having a footprint of greater 
than 1,000 square feet on property situated at 26 Sugar Hill Road, pursuant to Section IV, Article B.2(d) 
of the Zoning Ordinance. The subject property is located in the Residence District and is shown at Tax 
Map 20, Lot 120. 
 
Bachler reviewed the requests and the reasons for the requests and summarized the history for the 
property. Bachler also said there were no concerns from the Department Heads, or the abutting 
neighbors. 
 
Public hearing opened at 7:10 p.m.  
 
Discussion:   Polly Knowles thanked the board for the meeting location adjustment. Knowles stated that 
structure would be 30 ft x 40 ft, 1,200 square foot footprint, with 2 over head doors, on a concrete slab, 
that will be used to house personal property (collection of antique cars, Kubota tractor, etc.) so they can 
maintain a clean and tidy yard.  
 
Concern for the facilities and future use of the structure was presented and a brief discussion had about 
if the structure would have facilities and Knowles shared they would only have electricity. They will also 
extend their driveway to the new structure and will have whole driveway will be repaved included a 
correct grade for water drainage.  
 
Public hearing closed at 7:22 p.m. 
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The Chair asked the members of the Board if they were ready to address the questions and they all 
agreed that there were. 
 

The Chair reviewed the Checklist for Granting a Special Exception with the members of the Board: 
 Is the exception allowed by the ordinance?  Members said:  All said yes 

Are the specified conditions present under which the exception may be granted?  

a. Is the proposed use similar to one or more of the uses already authorized in that District and is it 
an appropriate location for such use?  Members said:  All said yes 
 

b. Will such approval reduce the value of any property within the district, or otherwise be injurious, 
obnoxious, or offensive to the neighborhood?  Members said:  All said no – no evidence to the 
contrary 
 

c. Will there be a nuisance or serious hazard to vehicles or pedestrians? Members said: All said no  
 

d. Will adequate and appropriate facilities be provided for the proper operation of the proposed 
use? Members said: All said yes – Hutwalker said yes considering they would not be adding 
water or septic 

The Chair reported that “yes” prevailed and entertained a motion to grant the request for a special 
exception to pursuant to Section IV, Article B.2(d)of the Zoning Ordinance based on the responses to the 
checklist for granting a special exception. 

 
Mulhearn moved to grant the request of Polly Knowles for a Special Exception for an accessory 
building as proposed with no water and no heat, having a footprint of greater than 1,000 square 
feet on property situated at 26 Sugar Hill Road, pursuant to Section IV, Article B.2(d) of the 
Zoning Ordinance and located in the Residence District and shown at Tax Map 20, Lot 120. There 
was a second to the motion by Mitchell and no further discussion. All were in favor. Motion 
passed. 

 
Variance Application 
Vernon and Julie Langley have requested a Variance from Section XI, Article B.1 and Section V, Article 
B.3 of the Zoning Ordinance in order to complete an approximately 90 square foot addition and 
construct a 120 square foot porch on property situated at 6 Grove Street. The subject property is 
located in the Business District and is shown at Tax Map 18, Lot 215.  
 
Bachler reviewed the requests and the reasons for the requests and summarized the history for the 
property. Bachler also said there were no concerns from the Department Heads or abutting neighbors 
but had attached a letter from the Code Enforcement Officer indicating to code deficiencies and how 
they would be eliminated with the request. 
 
Public hearing opened at 7:29 p.m. 
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Discussion: Juli Langley stated that she is a disabled veteran with arthritis and degenerative discs in her 
back. The Langleys stated their purpose is to create bathroom space to relocate their washer and dryer 
that are currently located in the basement, down steep, narrow steps that are extremely hard for Juli to 
navigate and, also to create a separate entrance for the second bedroom and to bring the property up 
to code. Juli stated the addition of the porch would be for curb appeal and to fit in with other houses in 
the neighborhood. The Langleys are looking to remove the existing addition and rebuild it correctly, with 
code-compliant windows, insulations, doorways and hallways with extending the existing floor plan by 5 
feet towards the eastern property line. 
 
Discussion was had in regards to the setback regulations for commercial areas and how the regulation 
has changed since the Langley’s purchased their property in 1991. Also discussed was how these 
improvements would increase the safety of first responders. 
 
Public hearing closed at 7:51 p.m. 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 
Discuss by board: 
 

1. Could the variance be granted without being contrary to the public interest? 
Members said: All said yes  
Mitchell – yes because  majority of construction in this neighborhood was completed before 
current ordinance 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:   All said yes 
Mitchell – will create homogeneity with the neighbors  
 

3. Would the granting the variances do substantial justice? 
Members said:  All said yes 
Mulhearn – yes, relief to safety and code violation 
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said:  All said yes 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:  All said yes 
Mulhearn – not the smallest lot, but close to it; congestion on property create special 
consideration; hardship with setback ordinances makes for a special condition 
Rudgers – not a typical property and not safe at the moment 

 
A.i. Owing to the special conditions of the property that distinguish it from other property in the area, 
there is not a fair and substantial relationship between the general public purpose of the ordinance 
and the specific application of the provision to the property?   

Members said:  All said yes 
 

A.ii. Is the proposed use a reasonable one?   
Members said:  All said yes 
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If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist if, and only if:  
 
B. Owing to the special conditions of the property that distinguish it from other properties in the area the property 
cannot be reasonably used in strict conformance with the ordinance, and a variance is necessary to enable a 
reasonable use of the property: 
  Members said: 

- Yes;   - No 
 
The Chair noted it was unnecessary to review item B. for hardship based on meeting the criteria above. 

 
The Chair entertained a motion to grant the request of Vernon and Julie Langley for a Variance from 
Section XI, Article B.1 and Section V, Article B.3 of the Zoning Ordinance in order to complete an 
approximately 90 square foot addition and construct a 120 square foot porch on property situated at 6 
Grove Street, located in the Business District and shown at Tax Map 18, Lot 215 based on the responses 
to the checklist for granting a variance. 
 

Motion was made by Mitchell to grant the request of Vernon and Julie Langley for a Variance 
from Section XI, Article B.1 and Section V, Article B.3 of the Zoning Ordinance in order to 
complete an approximately 90 square foot addition and construct a 120 square foot porch on 
property situated at 6 Grove Street, located in the Business District and shown at Tax Map 18, 
Lot 215. There was a second to the motion by Mulhearn and no further discussion. All were in 
favor. Motion passed. 

 
DISCUSSION/OTHER BUSINESS 
New Member Recruitment 
Jane Skantze has stepped down, her term expires in 2021. The Board is looking to appoint a new 
member until elections in March 2020, when the position will go on the town ballot. There are also two 
open alternate spots. 
 
Hutwelker motioned that Alternate Adam Mulhearn be appointed to Skantze’s open position until next 
election. Mitchell  seconded the motion and all said yes. Mulhearn accepted the position. Leaving 3 
open Alternate positions opened. 
 
Recruitment for the Board has been posted. 
 
ADJOURNMENT 
Motion to adjourn was made by Mitchell, seconded by Mulhearn and all were in favor. Motion passed.  
Adjournment occurred at 8:10 p.m. 
 
Respectfully Submitted, 
 
 
 
Ashlee Crosby, Recording Secretary  
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Memorandum – Office of Planning & Economic Development 

TO:  Zoning Board of Adjustment  

FROM: Matthew Bachler, Director of Planning & Economic Development 

DATE: November 8, 2019 

RE:  ZBA #19-011 – Variance Application – Gwen Martin & Devon Rios – 11 Elm Street 

 
Background:  
Gwen Martin and Devon Rios have requested a Variance from Section XI, Article B.1 of the 
Zoning Ordinance in order to construct a second story addition to the existing home located at 11 
Elm Street. The subject property is located in the Residence District and shown at Tax Map 18, 
Lot 205. Ms. Martin and Mr. Rios are not the current owners of the subject property. The estate 
of the former owner of the property is being administered by Judith Ann Martin, who has signed 
the Variance application.  
 
Notice of the public hearing was sent to all abutting property owners on November 6, 2019. The 
notice was posted in three public places and on the Town’s website on November 8, 2019. The 
legal notice is scheduled to run in the Keene Sentinel on Saturday, November 9, 2019.   
 
Discussion:  
The subject property is a triangular-shaped lot located at the intersection of Park Street, Elm 
Street, and Grove Street in North Swanzey. According to the Town’s tax records, the lot has an 
overall area of 15,246 square feet, or 0.35 acres. The property includes an existing single-story 
dwelling with 672 square feet of living area, and a 276 square foot attached garage. The dwelling 
is a non-conforming structure due to encroachments in the 30-foot front yard setback and 20-foot 
side yard setback. According to the site plan, the dwelling is approximately 28 feet from the front 
property line on Elm Street and approximately 13 feet from the southern side lot line.  
 
The applicants have proposed constructing a second story addition to the dwelling, which would 
add an additional 624 square feet of living space to the home. The second floor is proposed to be 
used for a master bedroom and bathroom. The first floor would also be remodeled to update the 
kitchen and bathroom and to enlarge the living room by taking down an existing wall.  
 
Section XI, Article B.1 of the Zoning Ordinance allows for the continuance, repair, and 
remodeling of a non-conforming structure provided that the cubic contents and the footprint of 
the original building stays the same or smaller. A Variance is required from Section XI, Article 
B.1 since the proposed addition would increase the cubic content of the existing dwelling. The 

http://www.town.swanzey.nh.us/
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proposed addition would not expand the footprint of the home and all existing setbacks would be 
maintained.  
 
The ordinance that applies to this Variance application is:  
 

1. Section XI, Article B.1 of the Zoning Ordinance that allows for the restoration, 
reconstruction, alteration, and/or replacement of nonconforming structures provided that 
the footprint and cubic contents of the original building stays the same or smaller. 

 
Department Head Review:  
Department Heads were notified of the application on November 5, 2019. Review forms have 
been provided by the North Swanzey Water & Fire Precinct, Department of Public Works, and 
Code Enforcement (see attached). Due to the small size of the lot, the Public Works Director has 
noted that if any construction takes place during the winter months, vehicles, equipment, or 
construction-related items must not interfere with the Town’s snow removal.  
 
The Code Enforcement Officer has visited the property and inspected the existing structure. He 
does not have concerns with the proposed addition at this time.  
 
Attachments: 

A. Variance Application and Letter to the ZBA 
B. Tax Map and Aerial Map 
C. Tax Card 
D. Site Plan 
E. Existing and Proposed Building Floor Plans & Elevations 
F. Department Head Review: North Swanzey Water & Fire Precinct, Public Works, Code 

Enforcement 
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Plan Review Form 
Adopted by BOS 3/25/2009 

DEPARTMENT HEAD REVIEW FORM 
PUBLIC HEARING 

 
Department:  Planning and Economic Development 
 
Applicant Name:  Gwen Martin & Devon Rios   
 
Property Location: 11 Elm Street 
 
Type of Application: Variance application for an expansion to a non-
conforming residential dwelling. The applicants are proposing constructing a 
second story addition to the existing home. The footprint of the dwelling would 
not be expanded.  
 
Notice to Department Head of Application Received: Application and 
documentation will be sent by e-mail when feasible. If application and 
supporting documentation is unable to be sent via e-mail, it is the department 
head’s responsibility to review the documentation at Town Hall. Comments 
should be limited to the scope of your operational responsibilities. 
 
ZBA Hearing for Special Exception Applications: November 18, 2019 
 
_____  I have no concerns/comments about the application. 
 
_____ I have concerns/comments about the application as follows:  (use 
additional sheets as necessary) 
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________ 
 
 
_____ I will attend public hearing 
 
_____ I will not attend public hearing 
 
This Public Hearing Review Form must be returned to the Land Use Office no 
later than Tuesday, November 12th.  
 
 
Dated:  _____________________ ____________________________________ 
   Signature and Title of Dept. Head 

X

X

11/06/2019 Superintendent NSW&FP
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Memorandum – Office of Planning & Economic Development 

TO:  Zoning Board of Adjustment 

FROM: Matthew Bachler, Director of Planning & Economic Development 

DATE:  November 8, 2019 

RE:  New Hampshire Housing Appeals Board 
 
Background 
 

As part of the recent State budget agreement, funds were appropriated for June 2020 to establish 
a New Hampshire Housing Appeals Board. The legislative language that will create the Housing 
Appeal Board was Senate Bill 306 before it was approved as part of the budget agreement. A 
copy of SB 306 is provided as an attachment.  
 
The Housing Appeals Board will be able to hear appeals of decisions made by municipal boards, 
committees, and commissions regarding housing and housing development. This includes 
decisions made by the Zoning Board of Adjustment. The principal purpose of this legislation is 
to provide homeowners, abutters, and developers with an alternative legal appeals process that is 
less expensive and more efficient than filing an appeal in the Superior Court.  
 
Below is a summary of the key provisions of the Housing Appeals Board legislation:  

• Composed of 3 members. At least 1 member must be an attorney licensed to practice law 
in New Hampshire and 1 member must be a professional engineer or land surveyor. 
 

• Members of the board will be appointed by the Supreme Court and commissioned by the 
Governor for 5-year terms.  

 

• Board will have the authority to hear and affirm, reverse, or modify in whole or in part 
appeals of final decisions of municipal boards, committees, and commissions regarding 
questions of housing and housing development, including but not limited to:  

o Planning Board decisions on subdivisions or site plans 
o ZBA decisions on variances, special exceptions, administrative appeals, and 

ordinance administration  
o Use of innovative land use controls 
o Growth management controls 
o Decisions of historic district commissions, heritage commissions, and 

conservation commissions  
o Municipal fees and permits applicable to housing and housing developments 

 

• Board shall have the authority to hear appeals of decisions of local land use boards 
regarding proposals for workforce housing, including whether the municipality’s land use 

http://www.town.swanzey.nh.us/


 
 

TDD ACCESS: RELAY NH 1-800-735-2964 
 

regulations provide a reasonable opportunity for workforce housing development. 
 

• Appeals must be filed within 30 days of the final decision of a municipal board, 
committee, or commission. 
 

• An election by any party to bring an action before the Housing Appeals Board shall be 
deemed a waiver of any right to bring an action in the Superior Court. A party would still 
be able to appeal decisions of the Board to the Supreme Court.  

 

• In addition to attorneys, professional engineers, architects, and land surveyors may 
represent any party before the Board.  

 
The New Hampshire Municipal Association states that appeals to this Board may be less costly 
for a municipality to defend as compared to an appeal to Superior Court. However, since this 
appeals process would be more available, it may result in an increased number of appeals thus 
increasing the number of cases a municipality needs to defend and increasing legal expenses.  



11/8/2019 Bill Text: NH SB306 | 2019 | Regular Session | Introduced | LegiScan

https://legiscan.com/NH/text/SB306/id/1879008 1/5

Bill Text: NH SB306 | 2019 | Regular Session | Introduced
New Hampshire Senate Bill 306 (Adjourned Sine Die) 
NOTE: There are more recent revisions of this legislation. Read Latest Draft

Bill Title: Establishing the housing appeals board.

Spectrum: Slight Partisan Bill (Democrat 7-4)

Status: (Introduced) 2019-03-28 - Pending Motion OT3rdg; 03/28/2019; Senate Journal 11 [SB306 Detail]

Download: New_Hampshire-2019-SB306-Introduced.html

SB 306-FN - AS INTRODUCED
 

 
2019 SESSION

19-1047
10/05
 
SENATE BILL 306-FN
 
AN ACT establishing the housing appeals board.
 
SPONSORS: Sen. Giuda, Dist 2; Sen. Rosenwald, Dist 13; Sen. Bradley, Dist 3; Sen. Carson, Dist 14; Sen. Feltes, Dist 15; Sen. Fuller Clark, Dist 21; Sen.

Watters, Dist 4; Rep. Butler, Carr. 7; Rep. Wallner, Merr. 10; Rep. Hinch, Hills. 21; Rep. Porter, Hills. 1
 
COMMITTEE: Election Law and Municipal Affairs
 
-----------------------------------------------------------------
 

ANALYSIS
 
This bill establishes a housing appeals board to hear appeals of decisions of municipal boards, committees, and commissions regarding questions of housing
and housing development.
 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -
 
Explanation: Matter added to current law appears in bold italics.
Matter removed from current law appears [in brackets and struckthrough.]
Matter which is either (a) all new or (b) repealed and reenacted appears in regular type.
19-1047
10/05
 

STATE OF NEW HAMPSHIRE
 

In the Year of Our Lord Two Thousand Nineteen
 
AN ACT establishing the housing appeals board.

 
Be it Enacted by the Senate and House of Representatives in General Court convened:

 
1  Findings.  The general court declares that:
I.  An adequate supply of housing that is affordable to a range of incomes is essential to New Hampshire’s economic and community development goals.  
II.  Access to an efficient and inexpensive legal appeals process is fundamental to protecting private property rights against unreasonable governmental
regulation and processes.  
III.   Individual homeowners who are denied local permits for additions or other simple modifications to their homes often abandon their legal right to
appeal because of the time and expense involved in a superior court appeal.
IV.  Abutters and other parties with standing to appeal local land use decisions on housing developments often abandon their legal right to appeal because
of the costs associated with court appeals.  

https://legiscan.com/
https://legiscan.com/NH
https://legiscan.com/NH/research/SB306
https://legiscan.com/NH/text/SB306/2019
https://legiscan.com/NH/bill/SB306/2019
https://legiscan.com/NH/text/SB306/id/1879008/New_Hampshire-2019-SB306-Introduced.html
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V.  There are several factors that inhibit builders’ ability to meet the demand for new housing in New Hampshire.  Significant among these factors are local
land use regulations and board practices that can arbitrarily thwart development or impose costly delays.  These powers are delegated to municipalities by
the state, and must be used in a manner that is consistent with state law.  
VI.  Builders may appeal local land use decisions to the superior court, but such appeals are expensive and time consuming, often leading builders to either
abandon their appeals or completely avoid seeking development permits.  
VII.  The cost of litigating such matters in court is significant, and by establishing an alternative process, but without eliminating the option of court
appeals, will help to reduce costs of litigation for all parties.  
VIII.   It is appropriate and necessary to establish an alternative track for review of local decisions on housing and housing development without
diminishing anyone’s existing legal right to pursue a remedy in superior court and without affecting local control or changing the legal standards by which
local decisions are adjudicated.  
2  New Chapter; Housing Appeals Board.  Amend RSA by inserting after chapter 678 the following new chapter:

CHAPTER 679
HOUSING APPEALS BOARD

679:1  Board Established.  There is hereby established a housing appeals board, hereinafter referred to as the board, which shall be composed of 3 members
who shall individually and collectively be learned and experienced in questions of land use law or housing development or both.  At least one member shall
be an attorney licensed to practice law in the state of New Hampshire, and at least one member shall be either a professional engineer or land surveyor.
 The members of the board shall be full-time employees and shall not engage in any other employment, appointments, or duties during their terms that is
in conflict with their duties as members of the board.
679:2  Appointment; Term; Chair.  The members of the board shall be appointed by the supreme court and commissioned by the governor for a term of 5
years and until their successors are appointed and qualified; provided, however, that any vacancy on the board shall be filled for the unexpired term.  The
initial members of the board shall serve staggered terms of 3, 4, and 5 years.  The supreme court shall designate one member as chair to serve in that
capacity for the duration of his or her term.
679:3  Removal.  Any member may be removed by the same authority for inefficiency, neglect of duty, or malfeasance in office; but, before removal, the
member shall be furnished with a copy of the charges and have an opportunity to be heard in defense.
679:4   Compensation.   Each member of the board shall receive the annual salary prescribed by RSA 94:1-a and reasonable expenses, including
transportation, subject to the approval of the governor and council.
679:5  Authority; Duties.
I.   It shall be the duty of the board and it shall have power and authority to hear and affirm, reverse, or modify, in whole or in part, appeals of final
decisions of municipal boards, committees, and commissions regarding questions of housing and housing development.  This includes, but is not limited to:
(a)  Planning board decisions on subdivisions or site plans.
(b)  Board of adjustment decisions on variances, special exceptions, administrative appeals, and ordinance administration.
(c)  The use of innovative land use controls.
(d)  Growth management controls and interim growth management controls.
(e)  Decisions of historic district commissions, heritage commissions, and conservation commissions.
(f)  Other municipal permits and fees applicable to housing and housing developments.
(g)  Matters subject to the board’s authority may include mixed-use combinations of residential and nonresidential uses.  Such different uses may occur on
separate properties, provided such properties are all part of a common scheme of development.  
II.  In exercising its authority under this chapter, the board shall have the power to award all remedies available to the superior courts in similar cases,
including permission to develop the proposed housing.  
III.  Relative to RSA 674:58 through RSA 674:61, the board shall have the power and authority to hear and determine appeals of decisions of local land use
boards regarding proposals for workforce housing, including but not limited to whether the municipality’s land use ordinances and regulations provide a
reasonable and realistic opportunity for the development of workforce housing; whether the local land use board has imposed conditions of approval that
render the proposal economically unviable; and whether a denial by a local land use board was unreasonable or unlawful.
IV.  After local remedies have been exhausted, appeals may be brought before the board by an applicant to the municipal board, committee, or commission,
or by any other aggrieved or injured party who can demonstrate legal standing to appeal pursuant to RSA 677:4 or RSA 677:15.  The municipality shall be
a party to the action.  If the applicant is not the party initiating the action before the board, then the applicant shall automatically be an intervenor.  The
board shall grant intervenor status to abutters and to any other aggrieved or injured party who can demonstrate legal standing to appeal pursuant to RSA
677:4 or RSA 677:15.  In determining matters before it, the board may institute its own investigation, hold hearings, conduct site visits, or take such other
action as it shall deem necessary.
679:6  Timing of Appeals and Board Proceedings.
I.  Appeals shall be filed with the board within 30 days of the final decision of a municipal board, committee, or commission.  At the same time an appeal is
filed with the board, the applicant shall notify the municipal board, committee, or commission of such appeal.
II.  The municipal board, committee, or commission shall within 30 days of receipt of such notice submit to the board a certified record of its proceedings on
the matter subject to the appeal.  
III.  The board shall hold a hearing on the merits within 90 days of its receipt of a notice of appeal.
IV.  The board shall make a decision on an appeal within 60 days after conducting a hearing on the merits.  
679:7  Jurisdiction; Court Appeals.
I.  In matters within its authority the board shall have concurrent, appellate jurisdiction with the superior court.  An election by any party to bring an
action before the board shall be deemed a waiver of any right to bring an action in the superior court, but shall not abrogate any party’s right to appeal
decisions of the board to the supreme court; as such, the board shall retain jurisdiction of any matter originally brought before it.  At any time during an
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appeal to the board, if the board determines that it does not have jurisdiction to hear the appeal, the appellant shall have 30 days to file an appeal with the
superior court.  
II.   In an appeal of a local decision on housing or housing development, any claim that is within the board’s authority under RSA 679:5 and that has
previously been or is subsequently included in an appeal in superior court by another party to the decision or by any other aggrieved or injured party who
can demonstrate legal standing to appeal pursuant to RSA 677:4 or RSA 677:15 shall automatically be stayed by the court to provide the party with
standing the opportunity to intervene in the matter before the board.  If intervenor status is granted, the stay of the court action regarding those claims
shall continue during the pendency of the appeal to the board.  After the board has decided the appeal, the court shall dismiss the matter before it to the
extent the matter has been resolved by the board.  Any claim included in an appeal to superior court that is not within the board’s authority shall not be
subject to automatic stay by the court.
679:8  Quorum; Disqualification; Temporary Members.  
I.  In all matters a majority of the board shall constitute a quorum to transact business.
II.  No member of the board shall represent a party or testify as an expert witness or render any professional service for any party or interest before the
board, and any member having an interest in the subject matter shall be disqualified to act therein.
III.  If, in the event of a disqualification or temporary disability of a member or members of the board, it shall become necessary to do so, the board, subject
to the approval of the supreme court, shall appoint such number of temporary board members as shall be necessary to meet the requirements herein
imposed.  Such temporary board members shall serve with respect to such matter until the same has been fully disposed of before the board.
IV.  Temporary board members shall have the same qualifications as regular board members in whose place they are acting.
V.  A temporary board member shall be compensated at the rate of $75 for each day devoted to the work of the board and shall be reimbursed the necessary
and reasonable expenses incurred by him or her in the performance of his or her duties.
VI.   In the event of a vacancy on the board, the appellant may elect to continue the proceedings while awaiting the appointment of a successor board
member.
679:9  Hearing Procedure.  The board shall introduce into evidence and may take into consideration in determining any question any information obtained
through its own investigation, including information obtained by persons employed under RSA 679:17.  Consistent with the contested case provisions of
RSA 541-A, the rules of evidence shall not strictly apply.  In addition to the provisions of RSA 91-A, the board shall record the proceedings of any hearing
before it and shall make such recording available to the public for inspection and recording from the date of the hearing to a date which is 15 working days
after the board has made a final decision on the matter which is the subject of the hearing, or, if an appeal is made from such decision, the date upon which
the matter has been finally adjudicated, whichever date is later.
679:10  Representation by Nonattorneys.  Nonattorneys, including professional engineers, architects, and land surveyors, may represent any party before
the board.  Nothing in this section shall prevent the board from denying representation by any individual it deems to be improper, inappropriate, or unable
to adequately represent the interests of the applicant to the municipal board, committee, or commission.
679:11   Board Meetings.   The board's deliberative processes in adjudicatory proceedings held pursuant to RSA 541-A shall be exempt from the public
meeting and notice provisions of RSA 91-A.  Decisions and orders in adjudicatory proceedings shall be publicly available, but only after they have been
reduced to writing, signed by a quorum of the board, and served upon the parties, and shall set forth the board's rulings of law and findings of fact in
support of its decisions.  Discussions and actions by the board concerning procedural, administrative, legal, and internal matters shall be exempt from the
meeting and notice provisions of RSA 91-A:2.
679:12  Rules and Regulations.  The board may adopt rules under RSA 541-A necessary for carrying out its functions including but not limited to rules of
procedure to be followed in hearings conducted by it not inconsistent with the provisions of this chapter.
679:13  Administration of Oaths, Subpoenas, Etc.; Fees.  The board shall have authority to administer oaths and to compel the attendance of witnesses to
proceedings before it.  The board shall have the power to subpoena and subpoena duces tecum.  Witnesses compelled to appear shall be paid the same fee
and mileage that are paid to witnesses in the superior court of the state.  A subpoena or subpoena duces tecum of the board may be served by any person
designated in the subpoena or subpoena duces tecum to serve it.  Any testimony given by a person duly sworn shall be subject to the pains and penalties of
perjury.  All applications or petitions to the board for which no filing fee has been otherwise specified by statute shall be accompanied by a $250 filing fee.
 Costs and attorney's fees may be taxed as in the superior court.
679:14  Notice.  The board shall serve notice in writing of the time, place, and cause of any hearing upon all parties at least 20 days prior to the date of the
hearing.
679:15  Appeal.  Decisions of the board may be appealed to the supreme court by any party only in accordance with the provisions of RSA 541 as from time
to time amended.
679:16  Enforcement of Decisions.  After a decision of the board becomes final, the board shall, at the request of any party, file a certified abstract thereof in
the Merrimack county superior court.  The clerk of said court shall forthwith enter judgment thereon and such judgment may be enforced as with any final
judgment of the superior court.  
679:17  Staff.  The board shall have upon its staff at least one attorney who shall be a classified state employee and who shall have experience in municipal
law or housing development or both.  In addition, the board shall have such clerical, administrative, and technical staff as may be necessary within the
limits of appropriation made therefor.
679:18  Office.  The board shall be provided with an office in Concord in which its records, documents, and books shall be kept, and with a suitable room in
which it may hold hearings.
679:19  Neglect to Comply With Board's Orders.  Neglect or failure on the part of any municipality to comply with such orders shall be deemed willful
neglect of duty, and it shall be subject to the penalties and damages provided by law in such cases.
3  Salaries Established; Amend RSA 94:1-a, I(b) by inserting in salary grade DD the following new positions:
DD housing appeals board member
DD housing appeals board chair
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4  Effective Date.  This act shall take effect July 1, 2019.
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SB 306-FN- FISCAL NOTE
AS INTRODUCED

 
AN ACT establishing the housing appeals board.
 
FISCAL IMPACT:      [ X ] State              [    ] County               [ X ] Local              [    ] None

   
  Estimated Increase / (Decrease)
STATE: FY 2020 FY 2021 FY 2022 FY 2023
   Appropriation $0 $0 $0 $0

   Revenue Indeterminable
Increase

Indeterminable
Increase

Indeterminable
Increase

Indeterminable
Increase

   Expenditures Potential Increase
of $189,000+

Potential Increase
of $189,000+

Potential Increase
of $189,000+

Potential Increase
of $189,000+

Funding Source:   [ X ] General            [    ] Educa�on            [    ] Highway           [    ] Other
         
LOCAL:        
   Revenue $0 $0 $0 $0
   Expenditures Indeterminable Indeterminable Indeterminable Indeterminable

 
The Judicial Branch was originally contacted on January 12, 2019 for a fiscal note worksheet, which they have not provided as of January 28, 2019.

 
METHODOLOGY:

This bill establishes a 3 member Housing Appeals Board with authority to hear and affirm, reverse, or modify appeals of final decisions of municipal
boards, committees and commissions regarding questions of housing and housing development. The Board shall have concurrent, appellate jurisdiction
with the Superior Court and may adopt rules under RSA 541-A necessary for carrying out its functions.  The Board shall charge a $250 filing fee when
no filing fee has been otherwise specified by statute.   Members of the Board shall be appointed by the Supreme Court and commissioned by the
Governor for a term of 5 years and shall be full time unclassified employees, designated as salary grade DD (salary range of $63,000 to $88,000 x 3 =
$189,000 to $264,000).  At least one board member shall be an attorney licensed to practice law in the state and at least one member shall be either a
professional engineer or land surveyor.  The Board is directed to hire at least one attorney who shall be a classified employee plus additional clerical,
administrative and technical staff within the limits of any appropriation made therefor.  The Board shall be provided with an office in Concord.  There
is no appropriation of funds in the bill.
 
The New Hampshire Municipal Association states appellants may choose to appeal a land use board decision to either the appeals board or Superior
Court.  The appeals board would have an expedited process and would not be strictly bound by rules of evidence.  Appeals to this board may be less
costly for a municipality to defend than an appeal to Superior Court.  However, the availability of this option may result in an increased number of
appeals, thereby increasing municipal costs.  The association is unable to estimate the cost associated with such appeals or the number of appeals,
therefore the effect on municipal expenditures is indeterminable.  There should be no effect on municipal revenues.
 
Though the Judicial Branch has not provided a fiscal note worksheet for this bill, the Branch did provide a worksheet to a similar bill (SB 557) in the
2018 legislative session.   The Branch indicated there is a potential savings to the Judicial Branch due to a possible reduction in appeals filed in
Superior Court.  However, there is a potential cost to the Supreme Court to recruit, interview and appoint members of the Housing Appeals Board.  The
Judicial Branch indicates that appeals from decisions of the Housing Appeals Board would be to the Supreme Court pursuant to RSA 541 and
additional costs may be incurred due to these additional appeals.  There is no way to estimate the number of appeals that may be accepted for full
appellate review, limited review or appeals that may be declined by the Supreme Court.  
 
The Board of Tax and Land Appeals (BTLA) indicated there is no fiscal impact to the BTLA because the bill provides no appellate authority to the
BTLA.
 

AGENCIES CONTACTED:
New Hampshire Municipal Association, Judicial Branch and Board of Tax and Land Appeals

 




